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We affirmthe summary judgnent in favor of Third-Party
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Def endant / Count er cl ai mant - Appel | ee State of Hawai ‘i, Depart nent

of Transportation, H ghways Division (the State), the owner of

t he subject construction project; Defendant/CrossclaimPlaintiff
& Def endant - Appel | ee/ Appel I ant, and Third-Party

Pl ai ntiff/ Counterclai mDefendant - Appel | ant/ Appellee E. T. Ige
Construction, Inc. (lge), the general contractor on the project;
and Defendant/CrossclaimPlaintiff & Defendant-Appellee Harold T.
M yanoto & Associates, Inc. (Myanoto), an engineering firm as
agai nst Plaintiff-Appellant/Appell ee Foundation International,
Inc. (Foundation), an excavation subcontractor, inasnmuch as:

(1) the subject contract provided that (a) a four foot basalt!?
enbednment for bridge supports was a m ni nrum depth requirenent and
(b) the State engi neer would determine the final drilling depth
into basalt; (2) under such terns, no additional paynment under an
equi tabl e adj ustnent or substantial change clause in the contract
to Foundation was necessary for drilling in excess of four feet
into basalt; (3) Foundation failed to denonstrate any materi al
change to site conditions fromthat indicated in the contract so
as to raise a genuine issue of material fact; and (4) an ex parte
conversation between the Circuit Court of the Second Crcuit (the
court)? and counsel for the State regarding the order herein

i nvol ved an adm ni stration or “housekeepi ng” matter not requiring

the court to recuse or disqualify itself. Accordingly, we affirm

! Basalt is “a dark-grey to black dense to fine-grained igneous
rock[.]” Webster’s Third New Int’|l Dictionary 180 (1986).
2 The Honorabl e Judge Boyd P. Mdssman presided over the case.
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the Cctober 1, 1996 order granting summary judgnent in favor of
the State and |1 ge and denyi ng Foundation’s notion for summary
judgment, the Cctober 21, 1996 order granting summary judgnent in

favor of Myanoto, and the court’s March 9, 1998 final judgnent.

l.
A
The facts of this case, as found by the court and

rel evant to our decision, are relatively undisputed. This case
arises out of a paynent dispute over public works project No. BR-
RS- 0360(8), the Hool awa Bridge Repl acenment and Approaches (the
project). The project involved the construction of a new
concrete bridge across Hoolawa Stream on the island of Maui.
One aspect of the project involved the construction of seventy-
one “cast-in-place piles, also known as ‘drilled shafts[.]"”
Under the terns of the disputed contract, a drilled shaft is a

[thirty]-inch dianmeter hole excavated froma set
elevation (the “bottom footing el evation”) into the
subterranean hard basalt layer. A cage-like structure
of steel reinforcing bars matching the shape of the
shaft is inserted into the hole, and then concrete is
poured. The result is a reinforced concrete pile or
shaft, extending fromw thin the basalt |ayer up to
the bottomfooting el evati on, upon which the bridge
abut ments are constructed.

(Enmphasi s added.) The bottomof a drilled shaft is called the
“bottomtip elevation.” The top of the shaft is the “bottom
footing elevation.” The term*®“pile tip elevation” refers to the
depth of the drilled shaft. On page S-3 of the project plans,

the bottomfooting elevation is |isted at 474.5 feet and the
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“approximate drilled shaft tip elev[ation]” is |listed at 459
feet. The difference between these two figures results in a
drilled shaft length of 15.5 feet. The project plans required
thirty-five drilled shafts at abutnent® nunber one, on the
Kahul ui side of the stream and thirty-six drilled shafts at
abut rent nunber two, on the Hana side. On appeal, only the
shafts at abutnment nunber one are invol ved.

The bridge design plans and specifications were
prepared by Myanoto. Myanoto hired the firmErnest K Hirata
and Associates, Inc. (Hrata) to assist with “geotechnica
engi neering services” related specifically to the construction of
the drilled shafts.

General contractors submitted their bids for the
project on an official proposal form (proposal) pursuant to a
publ i c bidding process. A schedule attached to the proposa
contained bid Ilines for the drilled shaft work. The first item
nunber 510. 1000, | abeled “Cast-in-place piles in drilled
holes[,]” referred to the cost of constructing the reinforced
concrete piles in the excavated shafts. The second item nunber
510. 2000, was | abeled thirty “Dianmeter predrilled holes for cast-
i n-place concrete piles[,]” and was the bid |ine for the cost of
excavating the drilled shafts. 1In reference to these two itens,

it i1s undisputed that “[t] he schedul e estimated 963 |inear feet

8 An abutnent is defined as “the part of a structure that directly
receives thrust or pressure (as of an arch, vault, beam or strut)[.]”
Webster’s Third New Int'| Dictionary at 8.
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for each of these bid itens”* and “[b]idders were required to
subnmit a price per linear foot for work required under each of
these bid itens.”

Wth respect to pricing these itens, “the price bid per
linear foot is called a “unit price.”” Under the bid, “[t]he
unit price bid on [both of] these two itens were nultiplied by
the estinated 963 linear feet to establish a proposed cost for
the estinmated anmobunt of drilled shaft work required for the
[p]roject[.]” This “enabled the State to conpare the bids and
determ ne the | owest bidder.” (Enphasis added.) Thus review of
the bids was acconplished by conparing the proposed cost per
| i near foot submtted by each bidder for each item

Before submtting its bid for the whole project, the
general contractor, lge, received an unsolicited proposal from
Foundation to do the drilled shaft work. In this proposal,
Foundati on descri bed abutnent one drilled shaft work as being “35

piles of 15 foot length[,]” (enphasis added), and abutnent two

drilled shaft work as being “36 piles of 12 foot length.”
Foundation quoted a | unp sum anmount of $361, 125 for both
excavation and concrete work for “approxi mtely” 963 |inear feet
for both abutnments. Any additional shaft excavation necessary

was proposed at a price of $175 per linear foot.

4 It appears that 963 feet is in relation to the total anount of
material to be excavated. |In turn, however, 963 linear feet of reinforced
concrete piles are necessary to fill the excavated holes. It appears that in

order to calculate costs, these two itens were separated. Thus, the 963
linear feet total was nmultiplied agai nst both itens.

5
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Based on Foundation’s proposal, lIge submtted a
proposal to the State with a unit price of $194 per linear foot
on bid line itemnunber 510.2000.° 1ge never intended to conduct
drill shaft work itself, but always intended to subcontract that
portion of the work if it was the successful bidder. Thus, Ige

relied upon the prices quoted by Foundati on.

.

On August 6, 1992, the State and Ige entered into a
contract for the project. This contract expressly incorporated
the “notice to bidders, the instructions to bidders, the proposal
and plans for [the project,]” as well as all amendnents,
del eti ons and additions attached to the contract.® On sheet S-1
of the project plans, incorporated into the contract, was the
statenent that “[d]rilled shafts for abutnents and w ng walls
shal | be enbedded at |least 4 feet into basalt[.]” On sheet S-25,
which is entitled “Drilled Shaft Details[,]” is an illustration
depicting a sloping basalt layer to the bottomof the pile with
““4'-0" mn.[’] enbednent into basalt” indicated. Also, the

caption to this illustration read, in relevant part, as foll ows:

5 Item nunber 510.1000 does not appear to be at issue in this
controversy.

6 Accordingly, the “notice to bidders, instructions to bidders, the
proposal and plans,” as well as all anmendnents, deletions and additions are
treated as part of the contract and are hereinafter collectively referred to
as “the contract.”

7 There is no dispute that “mn.” neans “mni mum”
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6. Pile tip elevations shown on the |ongitudinal section
(sht. S-3) are estimated el evations. The actual pile
tip elevations will be deternined by the Engineer

7. Drilled shafts shall extend a m ni mum of four feet
into basalt.

(Enmphasi s added.) The public bid docunent contained a simlar

section, which stated that

[i]t is understood that the quantities given in the attached
proposal schedul e are approxinate only and are intended
principally to serve as a quide in determ ning and conparing
the bids. It is further understood that the Departnent of
Transportation does not, expressly or by inplication, agree
that the actual amount of work will correspond therewth,

but reserves the right to increase or decrease the anpunt of
any class or portion of the work, or to onmit portions of the
work, as may be deemed necessary or advisable by the
Director of Transportation, and that all increased or
decreased quantities of work shall be perforned at the unit
prices set forth in the attached proposal schedul e except as
provided for in the specifications.

(Enmphases added.)

On January 13, 1993, Ige and Foundation entered into a
subcontract for bid itens 510.1000 and 510.2000. The subcontract
referred to Foundation’s proposal to Ige and rel ated that paynent
was to be on a unit price basis. It also stated that Foundati on
consented to be bound by the terns and specifications of the

contract between the State and I ge.

B.

Upon drilling, Foundation reached the basalt |ayer at
abut ment one a few feet below the bottom footing el evation.
Foundati on drove the shaft four feet into the basalt and
announced its intention to drill no further. The State
protested, insisting that the plans and specifications indicated

that the shaft nust be excavated to the approximate tip
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el evation. Accordingly, the State argued that Foundati on nust
drill at least fifteen feet and, only if at that point four feet
of basalt had been excavated, could Foundation then stop
drilling.?®

Foundation protested to Ige, which in turn, protested
to the State that the plans did not depict a mninmmpile |ength.
Because of the additional excavation through the basalt,
Foundation argued it was required to do nore expensive digging
than it had allegedly planned in its estinate and price proposal.
On March 15, 1993, Ige notified the State in witing of its
intention to claimadditional conpensation for the all eged
addi ti onal excavati on.

In response, the State’s engi neer requested that
M yanoto review the design to determ ne whether nore than four
feet of enbednment into the basalt was necessary from an
engi neering viewpoint. Paul Mrinoto, an engi neer at M yanoto
who drafted the initial proposal, wote a nenorandumto
M yanot o’ s head engi neer of the project, Lester Shoji, indicating
that a four-foot enbednment requirenent was sufficient. For
unknown reasons, Shoji disagreed and inforned the State engi neer
that a mnimumpile length of twelve feet and a m ni num enbednent
requi renent of four feet was required. Accordingly, Foundation
was instructed that all shafts nust be at |east twelve feet in

| ength, even if nore than four feet of basalt had to be

8 The fifteen foot I ength was the same as that stated in
Foundation’s proposal to lge. See supra page 5.
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excavated. Foundation was not aware of Morinobto’ s nmenorandum
until it was obtained in discovery.

Foundati on took the position that any excavati on beyond
the four feet enbednent was “extra work” or a “type one differing
site condition” for which it was entitled extra conpensation.
Foundation repriced all work involving the seventy-one shaft
excavations, applying the “force account”® pricing fornul as
established in the contract. This bill was given to Ige, who

passed on a simlar version to the State.

Il

Foundati on noved for partial sunmary judgnment agai nst
lge, arguing that it was entitled to conpensation in excess of
the contract unit price as a consequence of extra work and/or
differing site conditions in the excavations at abutnment one.
| ge responded accordingly, filing sumary judgnent notions
agai nst both the State and Foundati on, generally seeking to pass
on any expenses allegedly owed by it to the other parties. The
State noved for sunmary judgnment agai nst |1ge, naintaining that
t he contract was unanbi guous as to the unit price of $194 per
i near foot of material excavated.

On August 20, 1996, Judge Mossman orally granted the

State’s notion for summary judgnent against lge and Ige’s notion

® Section 109.04, the extra and force account work provision, states
that “[e]xtra [work will be paid for at the unit prices or lunmp sum prices
stipulated in the order authorizing the work” or according to a force account
basis, which refers to an extensive list detailing paynment dependi ng on
equi pnent use, materials, and | abor.
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for summary judgnent agai nst Foundation. Foundation’s notion for
partial summary judgnment requesting additional conpensation on
abut rent one against Ige was denied. Thus, lge's corresponding
nmotion for summary judgnent against the State was al so deni ed.
Judge Mossnan ordered the State’s counsel, M. Rosenzweig, to
prepare the witten order which was circul ated sonetine
thereafter. The third sentence of Conclusion of Law G of this
proposed order stated as foll ows:

Even if it was reasonable for the contractor to plan the job
on the basis that the plans showed only four feet of rock
drilling per shaft (the Court is not naking any ruling
regardi ng the reasonabl eness of such interpretation), it
knew that the actual pile tip el evations woul d be detern ned
by the [State] [e]ngineer.

On Septenber 4, 1996, M yanoto noved for sunmary
judgnment and argued that the court’s prior ruling inplicitly
meant that the plans were not anbi guous and, thus, all clains
against it nmust fail. On Septenber 6, 1996, a hearing was held
on this notion and Foundation argued that the State had conceded
that the contract was anbi guous. |In response, M yanoto opi ned
that Judge Mbssman could avoid this issue by finding the contract
was not anbiguous and rule inits and the State’s favor. Judge
Mossnman t hen announced that he had al ways intended on ruling that
the contract was unanbi guous and orally granted sunmary judgment
in favor of M yanoto.

Later on the sane day, Judge Mbssman called M.
Rosenzwei g about the proposed order on the prior sumrary judgnent

noti ons and indicated that the third sentence of conclusion G

10
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reproduced above, should be deleted.!® Following this call, M.

Rosenzwei g sent a letter to all of the parties stating that

[ Judge Mossman] specifically asked what the need or
justification was for the inclusion of the third sentence of
Concl usi on of Law G on page 23. After a |lengthy di scussion
[ Judge Mbssman] advi sed nme that the content of that sentence
was not part of the basis of the decision he reached on the
State’s notion. Accordingly, he stated that he woul d not
sign the final document with that sentence included.

At his direction, that sentence of Conclusion Gis
bei ng del et ed.

Attached to M. Rosenzweig’s letter was an anmended copy of the
proposed findings and concl usi ons, which del eted the sentence
from concl usi on G

On Cctober 1, 1996, the order granting sumrary judgnent
in favor of the State against lIge, granting sunmary judgment in
favor of |ge agai nst Foundation, denying Foundation's partia
sumary j udgnent agai nst 1ge, and denying lge's partial sunmmary
judgnment against the State was filed. On October 9, 1996,
Foundati on noved for Judge Mdssman‘s di squalification because of
his ex parte conmunication with M. Rosenzweig. On Cctober 21,
1996, the order granting Myanoto’s notion for summary judgnent
was filed. On Novenber 6, 1996, after a hearing, the court
deni ed the disqualification notion and the order was filed on

Decenber 4, 1996. Final judgnent was entered on March 9, 1998.

10 At the Novenber 6, 1996 hearing on the disqualification nmotion,
di scussed infra, Judge Mdssman expl ained that he called M. Rosenzwei g because
“all I wanted to know . . . [was] why [ M. Rosenzweig] put [the sentence] in
there. It wasn't necessary. That was part of his argunent and it wasn't part
of my ruling, and | wanted to explain to himit wasn't necessary and | don’t
want it in there.” Judge Mdssman further stated that, by his estimtion, the

t el ephone conversation was only between five to ten mnutes | ong.

11
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| V.

On appeal, Foundation contends that the court erred in
denying its notion for sunmary judgnment and granting summary
judgnment for the State, Ige, and Myanoto. It is contended that:
(1) the project plans unanbi guously provides that the four-foot
enbednent criterion controls over the estimated pile |ength;

(2) any additional work beyond the four-foot requirenent should
have been paid on a force account basis or the contract price
equitably adjusted; (3) in the alternative, if the contract is
anbi guous, then Foundation’s interpretation is reasonable and
must be adopted; (4) the State’s concession that Foundation's
interpretation of the plans was reasonable was fatal to the
State’s argunent for summary judgnent; (5) the differing site
conditions clause applies to Foundation's clainms; (6) whether the
subsurface conditions encountered were “materially” different is
a question of fact; (7) the court erred in granting Myanoto’s
nmotion for summary judgnment because it previously ruled that the
contract was anbi guous; ! and (8) Judge Mossnman erred in refusing
to recuse hinself after his inpartiality was called into question

by an inproper ex parte conversation with the State’s counsel.

V.
A

As its first argunent on appeal, Foundation contends

n I nsofar as we determ ne that the contract is unanmbi guous, see
infra, we do not address this argunent.

12
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that the contract unanbi guously provides for a four foot
enbednent criterion that controls over any estimated pile | ength.

This court reviews a “circuit court’s award of summary judgnent

Q.

novo under the sanme standard applied by the circuit court.”

Acoba v. General Tire, Inc., 98 Hawai < 1, 10, 986 P.2d 288, 297

(1999) (citing Anfac, Inc. v. Wiikiki Beachconber Inv. Co., 74

Haw. 85, 104, 839 P.2d 10, 22, reconsideration denied, 74 Haw

650, 843 P.2d 144 (1992)). Under that standard,
[s]ummary judgnent is appropriate if the pleadings,
depositions, answers to interrogatories, and adni ssions on
file, together with the affidavits, if any, show that there

is no genuine issue as to any material fact and that the
nmoving party is entitled to a judgnent as a matter of |aw.

In addition, “[a]s a general rule, the construction and
| egal effect to be given a contract is a question of law”

Hanagam v. China Airlines, Ltd., 67 Haw. 357, 364, 688 P.2d

1139, 1144 (1984) (citations omtted). |In interpreting the plans
and specifications, “[a]bsent an anbiguity, [the] contract terns
shoul d be interpreted according to their plain, ordinary, and

accepted sense in common speech.” Cho Mark Oriental Food, Ltd.

v. K&Klnt'l, 73 Haw. 509, 520, 836 P.2d 1057, 1064 (1992)

(citation omtted).

B
In support of its argunent, Foundation relies upon
several terns of the contract which refer to the extent to which

the shaft shall extend into the basalt enmbednent. Foundati on

13
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points to sheet S-1, which states that “[d]rilled shafts for the

abutnents . . . shall be enbedded at least 4 feet into the

basalt”; sheet S-25, which states that “[d]rilled shafts shal

extend a mnimumof four feet into basalt”;” and sheet S-3, which

indicates that estimated pile tip elevations were based on the
four-foot enbednent criterion. (Enphases added.) Additionally,
Foundation relies on Hrata s recommendati on that enbednent be

“at least 4 feet into basalt[.]” (Enphasis added.)

However, there is nothing in the plans or
specifications to support Foundation’s contention that the
enbednent criterion controls over the estimated pile lengths. As
I ndi cat ed above, pages S-1, S-3, and S-25 expressly indicate that
t he enbednent was to be “at least” or a “mninuni of four feet
into basalt. The use of the terns “at |east four feet” and a
“m ni mum of four feet” indicates only a mninmumdepth, with the

possibility of greater excavation.!? Cf. Commpbnwealth Dept. of

Trans v. Acchioui & Canuso, Inc., 324 A 2d 828, 831 (Pa. 1974)

(“The plain neaning of ‘mninmum 7 gauge infers that a thicker
gauge may be required and such was properly contenpl ated under
the contract.”). Therefore, the plain | anguage of the contract
does not indicate that excavation was limted to four feet of

enbednent .

12 Mor eover, as indicated below there is clear |anguage indicating
that the actual length of the pile was to be determ ned by the State engineer.
See infra Part VII.B.

14
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V.
A

Rel yi ng upon the conclusion that a four-foot enbednent
controls the depth of the pile I ength, Foundation secondly argues
that any excavati on beyond this requirenent should be paid on a
force account basis or that an equitable adjustnent to the
contract price should be nade. Foundation cites to two
provisions for this proposition, section 104.02, which is
entitled “Alterations of Plans or Type of Work[,]” and section
104.03, which is entitled “Extra Wrk.”

Section 104.02 provides that if the contracted work is
substantially changed, “an allowance will be made on such basis
as may have been agreed to in advance of the performance of the
wor k i nvolved, or in case no such basis has been previously
agreed upon, then an equitable adjustnent in the contract price
will be nmade.” A “substantial change” is work that is “different
in kind, nature or cost fromany itemcalled for in the origina
contract.”

Speci al provision 104.03 defines “extra work” as work
determi ned by the State engi neer as “not covered by any of the
various itenms or by conbination of such itens for which there is
a bid price” or work “specifically designated” as such in the

contract. 1

13 Al t hough not determinative to this analysis, it does not appear
that the State engi neer designated the contested excavation to be “extra work”
as required under special provision 104.03.

15
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Foundation’s argunment that a substantial change
occurred by the requirenent to excavate beyond four feet of
basalt is unpersuasive. There are no allegations that the work
performed was different in kind, nature, or cost beyond the
requi renent that Foundation excavate up to twelve feet, including
nore than four feet of basalt. As stated infra, it is apparent
fromthe contract that the State engi neer had the authority to
deternmne the final pile length. See infra Part VII.B

In addition, there are express uncontested findi ngs
t hat Foundation’ s president testified he was aware that
excavation could go to twelve feet. Foundation’s president
“acknow edged that before deciding on the price to be proposed to
lge, it knew. . . [t]he required piles could be term nated at a
shal | ower depth than shown on the plans, or could be nuch deeper
t han shown on the plans[.]” |In addition, “[t]he use of the word
“approximate’ in the plans and specifications neant that the as-
built length of the drilled shafts could vary fromthe 15 and 12
foot | engths used by [Foundation] for its proposal . . . by ten
or fifteen feet one way or the other.” Accordingly, excavation
up to twelve feet was not work that was “different in kind,
nature or cost” fromthe original contract.

Simlarly, there does not appear to be any basis for
consi dering excavati on beyond four feet as “extra work.” See

G een Constr. Co. v. Kansas Power & Light Co., 1 F.3d 1005, 1010

(10th G r. 1993) (indicating that “there can be no recovery for

extra work if the work is covered by the terns of the contract”

16
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(citing 13 Am Jur. 2d Building and Construction Contracts, 8§ 19

(1964 & Supp. 1993)); Candee Const. v. Dept. of Transp., 447

N.W2d 339, 343 (S.D. 1989) (defining extra work as “*work or
costs arising outside of and entirely independent of the
contract; that is, sonething not required in its performance, not

contenpl ated by the parties, and not controlled by the contract

(quoting Sweetman Const. Co. v. State, 293 N.W2d 457, 460 (S.D

1980))); Ar Cooling & Energy, Inc. v. Mdwestern Const. Co., 602

S.W2d 926, 931 (Mb. App. 1980) (holding that “the renoval of the
rock was not extra and unforeseen work or a physical condition
out si de the agreenent between the parties”).

In H -Shear Tech. Corp. v. United States, 53 Fed. d.

420, reconsideration denied, 55 Fed. d. 418 (2002), the United

States Court of Federal C ains explained that “estinated contract
requi renents do not represent a guarantee or warranty and,

normal Iy, significant variance between estimated requirenents and
actual orders will not result in liability on the part of the
governnent in the absence of bad faith, negligence, or a show ng
of a grossly unreasonable estimate.” 1d. at 428-29 (citation
omtted). Inasnmuch as the work done was covered under the
contract estimates, there has been no showi ng of “bad faith,
negl i gence, or a showi ng of a grossly unreasonable estinate.”

Id. Thus, it does not appear that Foundation denonstrated any

basis for additional paynent.

17
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VI,
A
In the alternative, Foundation argues thirdly that if

the contract ternms are anbiguous, then its interpretation nust be
enforced, as a contract should be construed against the drafter.
Foundation maintains that it “relied upon the nore than 40 years
of experience of its President[,]” who “understood that the
design intent, with regard to the length of each pile, was that
it would vary dependi ng upon the depth at which the four[-]foot
m ni mum enbednment into basalt requirenment was satisfied — but

that the four[-]foot enbednment length itself would be constant.”

(Enmphasis in original.) Also, Foundation relies upon the
menmorandum witten by Morinoto after this dispute arose which
i ndi cated that the four-foot enbedment requirenment should control
the pile | ength.

Generally, the determ nation of whether a contract is

anbi guous is also a question of law See Cho Mark Oriental Food,

Ltd., 73 Haw. at 520, 836 P.2d at 1064. To determ ne whet her

anbiguity exists, this court has said that “the test |ies not

14 Thi s menmorandum appears to have little bearing on our
interpretation of the contract because it was (1) witten subsequent to the
drafting of the contract and (2) was not relied upon by any of the parties in
any substantive manner. Accordingly, it appears that the nenorandumfalls
under the parol evidence rule and this court cannot consider it in determning
whet her the contract itself is anbiguous. See State FarmFire & Cas. Co. v.
Pacific Rent-All, Inc., 90 Hawai i 315, 324, 978 P.2d 753, 762 (1999) (“The
court should |l ook no further than the four corners of the document to
det erm ne whether an anbiguity exists.” (Citations onitted.)); Anfac, Inc., 74
Haw. at 124-25, 839 P.2d at 31 (noting that “parol evidence regarding the
parties’ intent as to the | anguage used in a contract may be considered only
when the contract | anguage is anbi guous” (citations omtted)), reconsideration
deni ed (1992).

18
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necessarily in the presence of particul ar anbi guous words or
phrases but rather in the purport of the docunent itself, whether

or not particular words or phrases in thenselves be uncertain or

doubtful in neaning.” Hokama v. Relinc Corp., 57 Haw. 470, 474,

559 P.2d 279, 282 (1977) (quoting Bishop Est. Trust v. Castle &

Cooke, 45 Haw. 409, 421, 368 P.2d 887, 894 (1962)). A “court
shoul d | ook no further than the four corners of the docunent to

determ ne whether an ambiguity exists.” State FarmFire & Cas.

Co. v. Pacific Rent-All, Inc., 90 Hawai i 315, 324, 978 P.2d 753,

762 (1999) (citing KL Goup v. Case, Kay & Lynch, 829 F.2d 909,

916 (9th Gr. 1987)). “[T]he parties’ disagreenent as to the
meani ng of a contract or its ternms does not render clear |anguage

anbi guous.” 1d. (citing State Farm Mut. Auto. Ins. Co. v.

Fermahin, 73 Haw. 552, 556, 836 P.2d 1074, 1077 (1992); Hawaiian

Ins. & Guar. Co. v. Chief derk of the First Crcuit Court, 68

Haw. 336, 342, 713 P.2d 427, 431 (1986)).
When an anbiguity exists so that there is some doubt as
to the intent of the parties, intent is a question for the trier

of fact. See Bishop Trust Co., Ltd. v. Central Union Church of

Honol ul u, 3 Haw. App. 624, 628, 656 P.2d 1353, 1356 (1983)

(citing DDTullio v. Hawaiian Ins. & Guaranty Co., 1 Haw. App.

149, 616 P.2d 221 (1980)). In the absence of any anbiguity, a
guestion of construction arising upon the face of the instrunent

is for the court to decide. See id. (citing Reed & Martin, Inc.

v. Gty & County of Honolulu, 50 Haw. 347, 440 P.2d 526 (1968);

Carkin v. Reimann, 2 Haw. App. 618, 638 P.2d 857 (1981)).
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B
In the instant case, we conclude that no anbiguity
exists in the terms of the contract, as the plain | anguage of the

“contract is definite and unanbi guous.” State FarmFire & Cas.

Co., 90 Hawai ‘i at 324, 978 P.2d at 762. The contract is clear
that the unit price provision was to control in determ ning how
the contractor was to be paid for any increase or decrease to the
estimates of drill shaft excavation. The |letter acconpanying the
of ficial proposal formfor the project states that “increased

gquantities of work shall be perforned at unit prices” as
indicated in the proposal schedul e “except as provided for in the
specifications.” Special Provision section 510.12 states that
uncl assified shaft excavati on and uncl assified extra depth
excavation® woul d be paid “at the contract unit price per linear
foot of the dianeter specified” in “full conpensation” for the
excavati on.

Al so, the undisputed findings indicate that the

contract defined the shaft excavation as all work “required to

15 The court made undi sputed findings regarding the definition of
“uncl assified shaft excavations” and “uncl assified extra depth excavations” as
fol | ows:

Uncl assified shaft excavation is defined as all processes
required to excavate and maintain a drilled shaft hole of
t he di nensi ons shown in the plans, specifications or as
directed by the Engineer. The work shall include all shaft
excavation, whether the material encountered is soil, rock,
weat hered rock, stone, natural or man-nmade obstructions, or
mat eri al s of other description.

Uncl assified extra depth excavation is defined as the
work required to excavate a drilled shaft of plan dinmensions
bel ow the el evation of the bottomof the shaft as indicated

on the pl ans.

(Enmphases in original.)
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excavate and maintain a drilled shaft hole of the di nensions

shown in the plans, specifications or as directed by the [ State]

Engi neer.” (Enphases in original.) As noted earlier, the plans
indicate that the “[p]ile tip elevations shown on the

| ongi tudi nal section (sht. S-30) are estimted el evations. The
actual pile tip elevations will be determ ned by the [ State]

Engi neer.” (Enphasis added.) Accordingly, under its plain
terms, the contract indicates that the drill depth was an

estimate, subject to the State engi neer’s determn nation.

C.

Assum ng, arguendo, that there was sone anbiguity or
m sunder st andi ng of the contract terns, the anmbiguity would be
construed agai nst Foundation as a matter of law as it was aware
of, or had reason to know of, the State’'s interpretation of the
contract. It is generally accepted that when there is a
m sunderstanding as to a contract term and one party knew or
reasonably shoul d have known that the other party construed the
termin a particular fashion, then that interpretation wl]l

control. See Restatenent (Second) of Contracts 8§ 201(2)

(1979) ;' see also Harris Corp. v. Gesting & Assocs., Inc., 297

16 The Restatement (Second) of Contracts 8§ 201(2) states this rule as
fol | ows:

(2) Where the parties have attached different neani ngs
to a promise or agreenment or a termthereof, it is
interpreted in accordance with the neaning attached by
one of themif at the tine the agreenent was nmade

(a) that party did not know of any different

(continued. ..)
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F.3d 1270, 1273 (11th Cr. 2002) (noting that a “party who
willingly and without protest enters into a contract with

know edge of the other party’s interpretation is bound by such
interpretation and cannot later claimthat it thought something
el se was neant” (internal quotation marks and citations
omtted)). As the plans and specifications were available to
Foundation as part of the invitation to bid, it nay be presuned
t hat Foundation was aware of the pile | engths before excavation
at the site, and had know edge that the drilled shaft |engths at
abut rent one were to be approximately 15.5 feet. Foundation’s
prior know edge of the depth of abutnent one piles is evident in

its April 1, 1992 unsolicited bid to Ige. That bid acknow edged

that the proposal was for work on thirty-five piles at fifteen

feet deep and thirty-six piles at twelve feet deep.

The unchal I enged findings in the court’s QOctober 1,
1996 order support the conclusion that Foundation was aware of
the pile lengths before bidding on the project, as well as before
excavati on work began, and, thus, could not rely solely on the
four-foot enbednment | anguage as the sole basis for its bid. In
fact, as previously nmentioned, the court found that in a

deposi tion, Foundation’s president “acknow edged that before

18, .. continued)
nmeani ng attached by the other, and the other
knew t he nmeani ng attached by the first party; or
(b) that party had no reason to know of any
di fferent neaning attached by the other, and the
ot her had reason to know the nmeani nqg attached by
the first party.

(Enphases added.)
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deci ding on the price to be proposed to Ige” Foundation knew t hat
the term “approxi nate” nmeant that the length of the shafts could
vary fromthe fifteen to twelve foot |engths described in the
proposal. The court also found that Foundation “knew that the
basalt | ayer at sone places in abutnent one m ght be as high as
472 or 473 el evation based upon information derived fromthe

boring | ogs.”?'

D
In addition, it is generally accepted that where a
material termis left unstated, or where confusion plainly exists
in the interpretation of a phrase, a contractor has an obligation

toclarify a “patent anbiguity” before entering into a contract.

Anbi guities in a government contract are normally
resol ved against the drafter. An exception to that genera
rule applies, however, if the anbiguity is patent. The
exi stence of a patent anmbiguity in a government contract
rai ses the duty of inquiry, reqardl ess of the reasonabl eness
of the contractor’s interpretation. That duty requires the
contractor to inquire of the contracting officer as to the
true nmeaning of the contract before subnmitting a bid.

Absent such inquiry, a patent anbiquity in the contract wll
be resol ved against the contractor.

The patent anmbiguity doctrine is a court-nmade rule
that is designed to ensure, to the greatest extent possible,
that all parties bidding on a contract share a common
under standi ng of the scope of the project. That objective
is particularly inmportant in governnent contracts, in which
significant post-award nodifications are limted by the
governnent’s obligation to use conpetitive bidding
procedures and by the risk of prejudice to other potentia
contractors. |In addition, the duty of inquiry prevents
contractors fromtaking advantage of anbiguities in

e The State notes that the findi ngs denonstrate Foundation
acknow edged that, at the time of submitting a bid, it determ ned that “$175
per linear foot would be a fair return for shaft excavati on consisting of
29.5% hard basalt.” Looking to the overall quantity of material excavated at
bot h abut nent one and abutnment two, the State observes that 30% of the
material was basalt. Hence the overall quantity of basalt excavated on the
entire project was al nost exactly what was predicted in the contract.
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government contracts by adopting narrow interpretations in
preparing their bids and then, after the award, seeking
equi table adjustnents to performthe additional work the
gover nment actual |l y want ed.

Triax Pac., Inc. v. West, 130 F.3d 1469, 1475 (Fed. G r. 1998)

(internal quotation marks and citations omtted) (enphases

added); See also P.R Burke Corp. v. United States, 277 F.3d

1346, 1355 (Fed. Cr. 2002) (explaining that “an anbiguity on the
face of the contract — a ‘patent’ anmbiguity — triggers a duty
on behalf of a public contractor to inquire about that anbiguity
before it even bids on a contract” (citations omtted)). “A
patent anbiguity is that which appears on the face of the
instrument, and arises fromthe defective, obscure, or insensible

| anguage used.” Black's Law Dictionary, at 80 (6th ed. 1990)

(italics in original); see also Comunity Heating & Plunbing Co.,

Inc. v. Kelso, 987 F.2d 1575, 1579 (Fed. Cr. 1993) (“Thus, a

patent anbi guity does not exist where the anbiguity is neither
gl aring nor substantial nor patently obvious. . . . . If a
contract contains a patent anmbiguity, the contractor is under a
duty to inquire and nmust seek clarification of the proper
contract interpretation.” (lInternal quotation marks and

citations omtted.)); Newsomv. United States, 676 F.2d 647, 650

(CG. d. 1982) (Determ ning whether an anbiguity is patent is
“not a sinple yes-no proposition but involves placing the
contractual |anguage at a point along a spectrum Is it so
glaring as to raise a duty to inquire?” (Footnote omtted.)).

The reasoning of the above cited cases appears to be
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applicable in the circunstances of the instant case. The terns
of the contract expressly stated that the State engi neer had a
right to set the depth of the pile shafts, and, hence, Foundation
woul d have a duty to inquire about any contrary interpretation it
m ght have regarding the effect of this | anguage. Moreover, as
stated earlier, the contract utilized | anguage such as “at | east
four feet” and a “mninmum of four feet[,]” thus indicating that
nore excavation into the basalt |ayer was possible.

Consequently, we nust reject Foundation’ s argunment that
an anbiguity should be construed against the drafter in the
i nstant case, as the purported source of confusion as alleged by
Foundation woul d be readily apparent before entering into a

contract. Cf. State FarmFire & Cas. Co., 90 Hawai i at 325, 978

P.2d at 763 (holding that, “where the party seeking relief was
not m staken but consciously ignored the fact that he or she had
limted know edge of the facts, he or she effectively bears the

ri sk of that m stake” (citations omtted)); Anfac, Inc., 74 Haw.

at 110 n.5, 839 P.2d at 25 n.5 (“Wien the contract has been
negoti ated between two parties of equal sophistication and equal
bar gai ni ng power, the rule of interpreting anbiguities against

the drafter has been held inapplicable.” (Citations onmtted)).

VI,

As for its fourth, fifth, and sixth argunents,

respectively, Foundation maintains that the court erred in
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granting the State’s notion for summary judgnment regarding the
“Differing Site Conditions”'® clause because (1) the State
conceded that Foundation’s interpretation of the plans was
reasonabl e, (2) the unit price provision did not void the
differing site conditions clause, and (3) Foundation' s differing
site conditions claimpresented a question of material fact that

coul d not be resolved in sunmary judgnment. See, e.q., Acoba, 98

Hawai ‘i at 10, 986 P.2d at 297 (noting that sunmary judgnent is
i nappropriate when there is a genuine issue of material fact in

di spute).

A
In connection with Foundation’s first contention
regarding the State’s notion for summary judgnent, it argues
t hat :

The true thrust of the State' s notion for sunmary
judgnent was that the definition of “unclassified shaft
excavation” precludes any claimfor conpensation for
“Differing Site Conditions” as a matter of |aw

Stated sinply, if [Foundation’s] interpretation was
reasonabl e, then [Foundation] was entitled to rely upon the
fact that the four feet of required enbednent per shaft
woul d be held constant . . . when [Foundation] devel oped its
unit price per lineal foot for shaft excavation. Wile
[ Foundation] may have assuned the risk of having to drill
t hrough sone rocks or boulders in the material above the
basalt | ayer, [Foundation] did not assune the risk that the
State m ght sinply change the rules of the ganme after the
drilling conmenced by unilaterally inposing a twelve foot
m ni mum pile |l ength requirenent not shown on the plans.

18 An amendnment to section 104.02 of the contract defines differing
site conditions as “subsurface or |atent physical conditions which differ
materially fromthat indicated on the project plans and specifications” and
which require the State engineer to investigate and evaluate the site “to
det ermi ne whether or not such conditions are materially different fromthe
proj ect plans and specifications so as to justify an adjustnent to the project
contract[.]”
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(Enphasi s added.). However, as stated earlier, it is evident
t hat Foundation’s contention regarding the four foot m ninum was

not reasonable or its interpretation supportable, see supra Part

VII. There is no basis within the contract |anguage to concl ude
t hat Foundation had no obligation to drill beyond four feet of
enmbednent .

B

Foundation’s second contention is that the State’s
definition of “unclassified shaft excavation” in the unit price
provi si on should not preclude any additional claimfor
conpensati on under the “Differing Site Conditions” provision.
This court has already determ ned that a unit price provision
does not abrogate a separate provision relating to unforeseen

circunstances or conditions.

[El]stimates made in invitations for bids for contracts which
are to be paid for on a unit price basis are only estimates
and not guaranteed anobunts. But it certainly does not nean
that [a provision providing for] a nodification of the
contract to conformto unforeseen subsurface or |atent

condi tions, “or unknown conditions of an unusual nature,
differing materially fromthose ordinarily encountered” is
to be canceled out of the contract. Neither does it nean
that all considerations of equity and justice are to be

di sregarded, and that a contract to do a useful job for the
Governnent is to be turned into a ganbling transaction

E.E. Black, Ltd. v State of Hawaii, 50 Haw. 267, 271, 439 P.2d

213, 216 (1968) (ellipsis points and citations omtted) (enphasis

added); see also Constanza Const. Corp. v. Gty of Rochester, 147

A.D.2d 929, 931 (N. Y. App. Div. 1989) (explaining that where “the

differential between the estimted and actual quantities becones

27



***FOR PUBLICATION**¥*

di sproportionate, courts have recogni zed that the unit price
provision is not always adequate protection” (citations

omtted)). Accordingly, we reaffirmE.E. Black, Ltd. and hold

that a unit price provision does not per se invalidate a

differing site conditions clause in the sanme contract.

C.

Associ ated with the above argunent, Foundation asserts
that the question of whether the subsurface conditions it
encountered differed “materially” fromthose represented in the
plans is a question of fact that could not be decided by sumary
j udgnent .

As noted earlier, an anmendnent to section 104.02 of the
standard specifications defines a differing site condition. It
states that “subsurface or |atent physical conditions which
differ materially fromthat indicated on the project plans and
specifications” require the State engineer to investigate and
eval uate the site “to determ ne whether or not such conditions
are materially different fromthe project plans and
specifications so as to justify an adjustnent to the project
contract[.]” Upon such a determ nation the State engi neer and
the contractor “shall nutually agree” on an adjustnent if one is
warranted, but “if no agreenent is reached, such work shall be
paid for on a force account basis in accordance with Subsection

109.04 - Extra and Force Account Wbrk[.]” In addition, this
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section 104.02 states that “[t]he provisions of this subsection
shall not apply to overruns and underruns on itens which are
estimated in the proposal.”

Initially, it appears that the differing site
condi tions provision does not apply because nothing in the record
indicates that the State engi neer determ ned that the conditions
were “materially different” fromthe project plans and
specifications, as was required in the special provisions. See

James A. Cummings, Inc. v. Young, 589 So. 2d 950, 954 (Fla. D st.

Ct. App. 1992) (“Wien parties to a contract agree by its express
terms to be bound to the determ nation nmade by an architect, that
agreenent is binding upon the parties. 1In the absence of fraud,
or such m stake as would anmount to fraud, the determ nation nmade
by the architect shall be final.” (Citations omitted.)); Maskel

Const. Co, Inc. v. Town of 4 astonbury, 264 A 2d 557, 560 (Conn.

1969) (hol ding that an engi neer’s determ nation, as required
under the governing contract, was final if made in good faith and

in exercise of his or her best judgnent); Lippert Bros., Inc. v.

Gty of Atoka, 94 F. Supp. 630, 632 (E.D. Okla. 1950) (“If

parties to a construction contract designhate an engi neer as
arbiter of amount and character of work done and ampunt due
contractor, engineer’s approval is binding on the parties, but
may be avoi ded upon showi ng of actual fraud or gross nm stake

constituting constructive fraud.” (Citing Gty of Lawon v.

Sherman Machine & Iron Wrks, 77 P.2d 567 (Gkla. 1938)). As
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menti oned, the State engineer did not determ ne the conditions
were materially different under 104.02 of the Standard
Speci fications.

In addition, Foundation failed to establish that the
differing site conditions provision applies. As stated, section
104. 02, defining differing site conditions, states that it is
“not to apply to overruns . . . on itens which are estimated in
the proposal.” The only allegation raised by Foundation is that
greater quantities of basalt were discovered at a higher
el evation than that estimated. On its face, the definition of a
differing site condition appears to exclude this claimas the
claimrefers nerely to an overrun of an itemestimated in the
contract.

Furthernore, it has been held that in order to prevail
on a differing site conditions claim a contractor nust prove
that the conditions indicated in the contract differ materially

fromthose encountered during performance. See Stuyvesant

Dredging Co. v. United States, 834 F.2d 1576, 1581 (Fed. Cr.

1987) (citing P.J. Maffei Bldg. Wecking Corp. v. United States,

732 F.2d 913, 916 (Fed. Cr. 1984) (citing Arundel Corp. V.

United States, 515 F.2d 1116, 1128 (. O. 1975))). “The

conditions actually encountered nust have been reasonably
unf or eseeabl e based on all the information available to the
contractor at the tine of bidding.” 1d. (citing United

Contractors v. United States, 368 F.2d 585, 594 (Ct. d. 1966)).
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“The contractor also nust show that it reasonably relied upon its
interpretation of the contract and contract-rel ated docunents and
that it was danaged as a result of the material variation between
t he expected and the encountered conditions.” 1d. (citation
omtted). The differing site conditions clause in the instant
contract is substantially simlar to provisions utilized in
federal construction contracts and we believe it should be

subj ect to the sane application.

Perini Corp. v. United States, 381 F.2d 403 (C. d.

1967), is illustrative. |In Perini Corp., a contractor declared

that “a substantial variation froman estinmated quantity, w thout
nmore, constitutes an ‘unknown physical condition of an unusual
nature differing materially fromthose ordinarily
encountered[.]’” 1d. at 410. |In response, the federal court
hel d that a “substantial variation fromthe estinated quantities”
was not enough to establish a changed condition. 1d. at 411
(citations omtted)

We reject this argunent in view of our consistent hol di ngs
that to qualify as a changed condition, the unknown physica
condition nust be one that could not be reasonably
anticipated by the contractor fromhis [or her] study of the
contract docunents, his [or her] inspection of the site, and
his [or her] general experience, if any, as a contractor in
t he area.

1d. at 410.

Simlar reasoning applies in the instant case.
| nasnmuch as there is no genuine issue of naterial fact as to the
conditions as found upon drilling, we can interpret the ternms of

t he changed conditions clause as a nmatter of |law. See Acoba, 98
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Hawai ‘i at 10, 986 P.2d at 297 (summary judgnent is appropriate
where “there is no genuine issue as to any material fact and the
noving party is entitled to a judgnment as a natter of law). As
not ed, the physical condition “nust be one that could not be

reasonably anticipated,” Perini Corp., 381 F.2d at 410, based on

all the information available.!® As to the depth and character
of the basalt |ayer, the contract docunents were plain that the
work woul d entail all shaft excavation, whether the material was
“soil, rock, weathered rock, stone, natural or man-nmade
obstructions, or materials of other descriptions.” The unit
price was designated as “full conpensation for all costs of
excavating bel ow the bottom of the shaft el evati ons shown on the
plans.” The boring information provided by the State
denonstrated that the basalt |ayer was found at varying

el evations. As stated earlier, the uncontested findings al so
denonstrate that Foundation’s president knew before bidding upon
the contract, based upon the boring |ogs, that the basalt |ayer
coul d be discovered at higher then expected levels. 1In |ight of
the contract terns, the alleged increase in drilling through the
basalt | ayer woul d not constitute a material difference
justifying the application of the differing site conditions

cl ause.

19 We note that the plans stated that any measurenments were estinmates
only. The State argues that the boring | ogs denponstrated that the basalt
| ayer was found at varying heights, and, thus, Foundation had no basis to rely
sol ely upon the project plans.
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I X.

As to Foundation’s final argument on appeal, it argues
that a conversation between Judge Mossman and the State’ s deputy
attorney general, M. Rosenzwei g, was an inproper ex parte
comruni cation, and thus Judge Mossnman was required to recuse
himself fromthis case. As stated earlier, Judge Mdssman cal |l ed
M. Rosenzweig to discuss the contents of a conclusion of |aw
drafted by M. Rosenzwei g.

The Code of Judicial Conduct (CIC) Canon 3(B)(7) (1996)
states that a “judge shall not initiate, permt, or consider ex
parte comuni cati ons, or consider other conmunications nade to
t he judge outside the presence of the parties concerning a
pendi ng or inpending proceeding[.]”?° This cannon, however,
provides for certain exceptions. Relevant to this case, Canon
3(B)(7)(a) states that

[w] here circumstances require, ex parte comrunications for
schedul ing, adm nistrative purposes or energencies that do
not deal with substantive matters or issues on the merits
are authorized; provided:

(i) the judge reasonably believes that no party wll
gain a procedural or tactical advantage as a result of the
ex parte comrunication, and

(ii) the judge makes provision pronptly to notify al
other parties of the substance of the ex parte comrunication
and all ows an opportunity to respond.

(Enphasi s added.)

20 Foundati on previously argued that HRS § 601-7 (1993) provided a
second, independent ground for disqualification in this case. HRS § 601-7
provides for disqualification where a judge “has a personal bias or prejudice
either against the party or in favor of any opposite party[.]” However,
Foundati on has chosen not to argue this point as it believes “Canon (3)(B)(7)
[sic] is the stricter standard for recusal.”
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It has been held that comrunications regarding the
content of orders would be vacated only if the process used by

the judge was “fundanentally unfair.” See In re Colony Square

Co., 819 F.2d 272, 276 (11th Cr. 1987) (“orders [drafted by a
party litigant] will be vacated only if a party can denonstrate
that the process by which the judge arrived at them was

fundanmentally unfair”); see also Margoles v. Johns, 660 F.2d 291,

296 (7th Gr. 1981) (“Alitigant is denied the fundanental
fairness to which he [or she] is constitutionally entitled if the
judge of his [or her] case is unfairly biased against him/[or her
and] . . . is denied due process if he [or she] is in fact

treated unfairly.), cert. denied, 455 U. S. 909, 102 S.Ct. 1256,

71 L.Ed.2d 447 (1982).

In the instant case, it seens evident that the intent
and content of the tel ephone conversation was of adm nistrative
or “housekeepi ng” concern and entailed only the proposed order
M. Rosenzweig had circulated to the parties.? M. Rosenzweig
was not present at the Septenber 6, 1996 hearing when the
rel evant portion of conclusion G was brought to Judge Mossnman’s

attention by Foundation’s counsel. It is apparent fromthe

21 Al t hough not necessary for the purposes of this disposition, the
State nmintains that because Judge Mossman had already orally nmade his ruling,
the case was not a “pending or inpendi ng proceedi ng” as envisi oned by Canon
3(B)(7). InlIn re Texas Extrusion Corp., 844 F.2d 1142, 1164 (5th dr. 1988),
the Fifth Circuit Court determined that “[t]he natter was no | onger pending
for purposes of these provisions prohibiting ex parte contacts between counse
for a party and a judge in whose court that party's case is pending[,]”
because the bankruptcy judge had orally confirned the bankruptcy plan at a
prior hearing, during which the party’s objections had been “vigorously
presented[.]” 1d. Such is the case here, as Foundation was able to, and did,
present its objections to conclusion G during the Septenber 6, 1996 hearing.
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record that Judge Mossman sought to clarify the reasons for his
ruling, and the purpose of the phone call was to instruct

M. Rosenzweig to delete the sentence fromthe proposed order.

Al though this is a practice to be avoided, it would not appear
that to a reasonabl e onl ooker the tel ephone conversation was
prejudicial, providing the State with an advantage or depriving
Foundation of the opportunity to argue its case. This court has
“adopt[ed] the abuse of discretion standard for reviewing a
judge’ s denial of a notion for recusal or disqualification.”

State v. Ross, 89 Hawai‘i 371, 375-76, 974 P.2d 11, 15-16 (1998).

Accordingly, we hold that there was no abuse of discretion in the

Decenber 4, 1996 denial of the notion to recuse.

X
Based on the foregoing, we affirmthe court’s
Oct ober 1, 1996 order granting summary judgnment in favor of the
State and |Ige and denyi ng Foundation’s notion for sumary
judgnment, the Cctober 21, 1996 order granting summary judgnment in

favor of Myanoto, and the March 9, 1998 final judgnent.
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